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Cheryl Dyas, Director of Administrative Services 

City of Mission Viejo/Successor Agency 

200 Civic Center 

Mission Viejo, CA  92691 

 

Dear Ms. Dyas: 

 

Pursuant to Health and Safety (H&S) Code section 34167.5, the State Controller’s Office (SCO) 

reviewed all asset transfers made by the Community Development Agency of the City of 

Mission Viejo to the City of Mission Viejo or any other public agency after January 1, 2011. 

This statutory provision states, “The Legislature hereby finds that a transfer of assets by a 

redevelopment agency during the period covered in this section is deemed not to be in 

furtherance of the Community Redevelopment Law and is thereby unauthorized.” Therefore, our 

review included an assessment of whether each asset transfer was allowable and whether it 

should be turned over to the Successor Agency.  

 

Our review applied to all assets including, but not limited to, real and personal property, cash 

funds, accounts receivable, deeds of trust and mortgages, contract rights, and rights to payment 

of any kind. We also reviewed and determined whether any unallowable transfers of assets to the 

City of Mission Viejo or any other public agencies have been reversed.  

 

Our review found that the Community Development Agency of the City of Mission Viejo 

transferred $12,037,052 to the City of Mission Viejo and the Mission Viejo Housing Authority. 

Of these transfers, $6,193,880 (51.1%), including $493,880 (4.10%) cash was transferred to the 

City, and $5.7 million (47%) cash was transferred to the Mission Viejo Housing Authority. 

However, the City has subsequently remitted $4.8 million to the County Auditor-Controller and 

provided proof that the remaining $900,000 represents enforceable obligations, therefore, no 

action is needed in regards to the $5.7 million. The $493,880 transfer is unallowable and should 

be reversed pursuant to H&S Code section 34167.5. 

 

 



 

Cheryl Dyas -2- May 13, 2013 

 

 

 

If you have any questions, please contact Mr. Steven Mar, Bureau Chief, Local Government, 

Audits at (916) 324-7226. 

 

Sincerely, 

 
Original signed by 

 

JEFFREY V. BROWNFIELD, CPA 

Chief, Division of Audits 

 

JVB/nh 

 

Attachment 

 

cc: Robert Brenton, Chairperson, Oversight Board 

  City of Mission Viejo/Successor Agency 

 Jan E. Grimes, Auditor-Controller 

  County of Orange 

 Steven Szalay, Local Government Consultant 

  Department of Finance 

 Richard J. Chivaro, Chief Legal Counsel 

  State Controller’s Office 

 Scott Freesmeier, Audit Manager 

  Division of Audits, State Controller’s Office 

 Radu Stefan, Auditor-in-Charge 

  Division of Audits, State Controller’s Office 

 Daniela Anechitoaie, Auditor 

  Division of Audits, State Controller’s Office 
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Asset Transfer Review Report 
 

The State Controller’s Office (SCO) reviewed the asset transfers made 

by the Community Development Agency of the City of Mission Viejo 

(RDA) after January 1, 2011. Our review included, but was not limited 

to, real and personal property, cash funds, accounts receivable, deeds of 

trust and mortgages, contract rights, and rights to payments of any kind 

from any source. 
 

Our review found that the RDA transferred $12,037,052 to the City of 

Mission Viejo (City) and Mission Viejo Housing Authority. Of these 

transfers, $6,193,880 (51.1%), including $493,880 (4.10%) cash was 

transferred to the City, and $5.7 million (47%) cash was transferred to 

the Mission Viejo Housing Authority. These transfers were unallowable 

and should be reversed pursuant to H&S Code section 34167.5. 
 

 

In January of 2011, the Governor of the State of California proposed 

statewide elimination of redevelopment agencies (RDAs) beginning with 

the fiscal year (FY) 2011-12 State budget. The Governor’s proposal was 

incorporated into Assembly Bill 26 (ABX1 26, Chapter 5, Statutes of 

2011, First Extraordinary Session), which was passed by the Legislature, 

and signed into law by the Governor on June 28, 2011. 
 

ABX1 26 prohibited RDAs from engaging in new business, established 

mechanisms and timelines for dissolution of the RDAs, and created RDA 

Successor Agencies to oversee dissolution of the RDAs and 

redistribution of RDA assets. 
 

A California Supreme Court decision on December 28, 2011 (California 

Redevelopment Association et al. v. Matosantos), upheld ABX1 26 and 

the Legislature’s constitutional authority to dissolve the RDAs. 
 

ABX1 26 was codified in the Health and Safety (H&S) Code beginning 

with section 34161. 
 

In accordance with the requirements of H&S Code section 34167.5, the 

State Controller is required to review the activities of RDAs, “to 

determine whether an asset transfer has occurred after January 1, 2011, 

between the RDA, or any other public agency, and the redevelopment 

agency,” and the date on which the RDA ceases to operate, or 

January 31, 2012, whichever is earlier. 
 

The SCO has identified transfers of assets that occurred after 

January 1, 2011, between the RDA, the City of Mission Viejo, and/or 

other public agencies. By law, the SCO is required to order that such 

assets, except those that already had been committed to a third party 

prior to June 28, 2011, the effective date of ABX1 26, be turned over to 

the Successor Agency. In addition, the SCO may file a legal order to 

ensure compliance with this order. 
 

 

Summary 

Background 
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Our review objective was to determine whether asset transfers that 

occurred after January 1, 2011, and before the date upon which the RDA 

ceased to operate, or January 31, 2012, whichever was earlier, between 

the city or county, or city and county that created an RDA, or any other 

public agency, and the RDA, were appropriate. 

 

We performed the following procedures: 

 Interviewed Successor Agency personnel to gain an understanding of 

the Successor Agency operations and procedures. 

 Reviewed meeting minutes, resolutions, and ordinances of the RDA 

and the City. 

 Reviewed accounting records relating to the recording of assets. 

 Verified the accuracy of the Asset Transfer Assessment Form. This 

form was sent to all former RDAs to provide a list of all assets 

transferred between January 1, 2011, and January 31, 2012. 

 Reviewed applicable financial reports to verify assets (capital, cash, 

property, etc.). 

 

 

Our review found that the Community Development Agency of the City 

of Mission Viejo transferred $12,037,052 to the City of Mission Viejo 

and the Mission Viejo Housing Authority. Of these transfers, $6,193,880 

(51.1%), including $493,880 (4.10%) cash was transferred to the City, 

and $5.7 million (47%) cash was transferred to the Mission Viejo 

Housing Authority. These transfers were unallowable and should be 

reversed pursuant to H&S Code section 34167.5. 

 

Details of our findings are in the Findings and Orders of the Controller 

section of this report. We also have included a detailed schedule of assets 

to be turned over to, or transferred to, the Successor Agency. 

 

 

We issued a draft review report on March 22, 2013. Cheryl Dyas, 

Director of Administrative Services/City Treasurer responded by letter 

dated April 10, 2013, disagreeing with the review results. The City’s 

response is included in this final review report as an attachment. 

 

 

  

Objective, Scope, 

and Methodology 

Views of 

Responsible 

Official 

Conclusion 
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This report is solely for the information and use of the Successor 

Agency, the City of Mission Viejo, the Mission Viejo Housing 

Authority, and the SCO; it is not intended to be and should not be used 

by anyone other than these specified parties. This restriction is not 

intended to limit distribution of this report, which is a matter of public 

record when issued final. 

 

 

 

     Original signed by 

 

JEFFREY V. BROWNFIELD, CPA 

Chief, Division of Audits 

May 13, 2013 

 

Restricted Use 
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Findings and Orders of the Controller  
 

The Community Development Agency of the City of Mission Viejo 

(RDA) entered into a loan agreement with the City of Mission Viejo 

(City), which was dated July 20, 2009. The agreement stated that “The 

City of Mission Viejo agrees to loan the Community Development 

Agency $520,000 and the Agency agrees to repay the principal and 

accrued interest within six years from the date of this Agreement, or at 

such other times as the parties may agree.” 
 

On March 17, 2011, the RDA transferred $493,880 in cash ($492,000–

Note Principal, and $1,880–Note Interest) to the City in order to pay off 

the remainder of the loan.  
 

Pursuant to Health and Safety (H&S) Code section 34167.5, any asset 

transfers by the RDA to a city, county, city and county, or any other 

public agency after January 1, 2011 must be returned to the Successor 

Agency for disposition in accordance with H&S Code sections 34177(d) 

and (e). 
 

To the extent that a valid repayment agreement exists for the $493,880, it 

becomes void on February 1, 2012 under H&S Code section 34171 (d) 

(2) and (3). However, once the Successor Agency obtains a Finding of 

Completion from the Department of Finance, pursuant to H&S Code 

section 34179.7, the agreement may be reinstated in accordance with 

H&S Code section 34191.4. 
 

Order of the Controller 
 

Based on H&S Code section 34167.5, the City of Mission Viejo is 

ordered to reverse the transfer of assets described in Schedule 1, in the 

amount of $493,880, and turn the assets over to the Successor Agency. 

The Successor Agency is directed to properly dispose of those assets in 

accordance with H&S Code sections 34177(d) and (e). 

 

City’s Response 

 
The former Agency entered into a certain loan agreement with the City 

in July 2009. The original principal amount of the loan was $520,000, 

and this amount was reduced by a loan repayment in the amount of 

$28,000 in June 2010, and the balance was paid off pursuant to the 

terms in March 2011. . . 

 

To assist in facilitating projects, loans were arranged between the 

former Agency and the City for cash flow purposes. At the time that the 

subject loan was provided in July 2009, it was anticipated that the 

former Agency would be required by State to make an ERAF/SERAF 

payment in excess of $1,000,000; however, the former Agency did not 

have sufficient cash balances available to make the ERAF/SERAF 

payment. If this circumstance had not been present in 2009, this loan 

would not have been made. . . 

  

FINDING 1— 

Unallowable 

Transfers to the 

City 
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Part 1.8 of Dissolution Act was effective during the suspension period 

of June 27, 2011 to January 31, 2012 and defined an “enforceable 

obligation” to include “loans of money borrowed by the redevelopment 

agency for a lawful purpose, to the extent they are legally required to 

be repaid pursuant to a required repayment schedule or other 

mandatory loan terms.” . . . If the legislature intended that Part 1.8 

apply retroactively, before June 27, 2011, the bill would have expressly 

so stated. 

 

The City and the former Agency entered into a valid, legally 

enforceable contract in July 2009. The full repayment of this loan in 

March 2011 preceded the enactment of the Dissolution Act effective 

June 27, 2011. . . 

 

Under Part 1.85 of the Dissolution Act, in particular Section 

34171(d)(2) that purports to exclude agreements, contracts and 

arrangements between the City and former Agency as enforceable 

obligations, did not apply until dissolution on February 1, 2012 and 

subsequently. Therefore, at the time the Successor Agency made these 

repayments the law, both contract law and the California Constitution, 

clearly allowed payments on existing contracts. . . 

 

Reversal and claw-back of the repayment made by former Agency prior 

to enactment of AB x1 26 would violate Cal. Const. Art. XIII, Sec. 24 

and 25.5 (Propositions 1A and 22) that preclude forced movement of 

moneys from the City to the State, County, or affected taxing 

agencies. . . 

 

No authority exists under Art. XIII, Sec. 24(b) and Sec. 25(a)(2) to 

reallocate sales and use tax revenue allocations of the City here, and no 

ability exists under Art. XIII, Sec. 25.5(a)(1) & (3) because neither AB 

x1 26 nor AB 1484 passed with a two thirds majority. 

 

Further, under the Doctrine of “Competed Acts” repayment made on a 

city/agency contract dictates that loan repayments should be 

enforced. . . 

 

SCO’s Comment 

 

The former RDA was permitted to make payments under the agreement 

that was in place prior to January 1, 2011, in accordance with the terms 

and conditions of the agreement. The RDA made one payment in June 

2010 that reduced the outstanding balance to $493,880. No other 

payments were made until the March 17, 2011 transfer to pay off the 

principle and interest of the loan. 

 

This significant payment is inconsistent with the intent of H&S Code 

section 34167(a) which states: 

 
This part is intended to preserve, to the maximum extent possible, the 

revenues and assets of redevelopment agencies so that those assets and 

revenues that are not needed to pay for enforceable obligations may be 

used by local governments to fund core governmental services 

including police and fire protection services and schools. It is the intent  
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of the Legislature that redevelopment agencies take no actions that 

would further deplete the corpus of the agencies’ funds regardless of 

their original source. All provisions of this part shall be construed as 

broadly as possible to support this intent and to restrict the expenditure 

of funds to the fullest extent possible. 

 

The finding and order of the Controller remain as stated. 

 

 

In June 2011, the RDA transferred $5.7 million to the Mission Viejo 

Housing Authority to implement a court judgment; however, the City of 

Mission Viejo was named in the judgment, not the RDA.  
 

The transfers occurred as follows: 
 

6/16/2011  Transfer of subsidies for affordable housing as 

required by a Settlement Agreement and 

Judgment to the Mission Viejo Housing Authority 

 

$ 4,000,000 

6/30/2011  Transfer of subsidies for affordable housing as 

required by a Settlement Agreement and 

Judgment and in accordance with an executed 

Affordable Housing Agreement to the Mission 

Viejo Housing Authority 

 

1,700,000 

Total    $ 5,700,000 

 

 

Order of the Controller 

 

Based on H&S Code section 34167.5, the Mission Viejo Housing 

Authority is ordered to reverse the transfer of assets described in 

Schedule 2, in the amount of $5,700,000, and turn the assets over to the 

Successor Agency. The Successor Agency is directed to properly dispose 

of those assets in accordance with H&S Code sections 34177(d) and (e).  

 

City’s Response 

 
In June 2011, the former Agency transferred $5.7 million of monies 

from the LMIHF to the MVHA to implement a court Settlement 

Agreement in July 2008. . . 

 

The balance of the $5.7 million, i.e. $4.8 Million was remitted in full to 

the County of Orange Auditor-Controller on December 21, 2012, as 

directed by the DOF and pursuant to the Dissolution Act. 

 

SCO’s Comment 

 

SCO agrees in part with the statements made by the City that the 

Affordable Housing Agreement and the legal services costs associated 

with it represent enforceable obligations, and because the City has 

provided proof that the $4.8 million has already been remitted to the 

County Auditor-Controller, no further action is needed. 

 

FINDING 2— 

Unallowable 

Transfers to the 

Housing Authority 
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Schedule 1— 

RDA Assets Transferred to the City of Mission Viejo 

January 1, 2011, through January 31, 2012 

 

 

Unallowable Transfers to the City of Mission Viejo 

03/17/2011  RDA Loan No. 31 payoff (Note Principal)  $ 492,000 

03/17/2011  RDA Loan No. 31 payoff (Note Interest)  1,880 

Total transfers to the City of Mission Viejo  $ 493,880 
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Schedule 2— 

RDA Assets Transferred to the  

Mission Viejo Housing Authority 

January 1, 2011, through January 31, 2012 

 

 

Unallowable Transfers to the Mission Viejo Housing Authority 

06/16/2011  Transfer of subsidies for affordable housing as required by a Settlement 

Agreement and Judgment to the Mission Viejo Housing Authority 

 

$ 4,000,000 

06/30/2011  Transfer of subsidies for affordable housing as required by a Settlement 

Agreement and Judgment and in accordance with an executed Affordable 

Housing Agreement to the Mission Viejo Housing Authority 

 

1,700,000 

  Total transfers to Mission Viejo Housing Authority   $ 5,700,000 
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