
 

 

       
 

  
   

 
  

    

 
  

   

 
  

   

 
   

    

 
  

   

  

   
 

    
  
 

  
      
    

        
  

             
 
 

 
   

 
   

 
   

       
     

      
     

   
   

  
            

   
 

               
              

             
 

              
                 

              
             

                
                    

                
 

             
                

            
                 

  
 

              
                 

     
 

        
        

            
 

 

REPLY TO:ROBERT L. PATTERSON
1800 E. Tahquitz Canyon Way 

PARTNER Palm Springs, California 92262 
ADMITTED IN CA, T (760) 322-2275 • F (760) 322-2107 

patterson@sbemp.com 

January 23, 2025 

Via Email: LocalGovPolicy@sco.ca.gov 

John Nunan, Chair 
California Uniform Construction Cost Accounting Commission 
Office of the State Controller 
Local Government Programs and Services Division 
Local Government Policy Section 
P.O. Box 942850 
Sacramento, CA 94250 

Re: CUCCAC Hearing January 31, 2025; City of Beaumont Park Improvement Project 25-
05 

This letter is submitted in response to a letter from the California Uniform Construction Cost 
Accounting Commission (“CUCCAC”) dated December 23, 2024. The hearing on this matter was 
originally scheduled for January 10, 2025, and was continued until January 31, 2025. 

The letter states that the Construction Industry Force Account Council (“CIFAC”) filed a request 
to perform an accounting review of the practices used by the City on the Park Improvement Project 
24-05. CIFAC alleges a violation of Public Contracts Code Section 22042(c) by allowing work
that was “improperly classified as maintenance.” At the January 10, 2025 hearing issues
concerning the use of force account by the City were also raised. However, tforce account issues
were not identified by CIFAC in its complaint and it is unclear what the issues are. Prior to making
a decision CUCCAC must clearly identify the legal issues it intends to raise against the City.

The City contract for installation of playground equipment at four parks was identified 
“installation” as the title of the work and the contract was let in accordance with several 
competitive processes. (See Attachment “1”). The title of the contract did mention 
“maintenance”, but the heading of a contract is not dispositive of its meaning so this must be 
disregarded. 

The contract actually covered four separate parks (Sunny Hills, DeForge, Mountain View and Star 
Carlton). Each park is geographically separate from the others and as such each is a separate public 
project and a separate facility. 

(c) “Public project” means any of the following:
(1) Construction, reconstruction, erection, alteration, renovation, improvement, demolition,
installation, and repair work involving any publicly owned, leased, or operated facility.

*** 

SLOVAK BARON EMPEY MURPHY & PINKNEY LLP 

Palm Springs 
T (760) 322-2275 

Indian Wells 
T (760) 322- 9240 

Costa Mesa San Diego 
T (714) 435-9592 T (619) 501-4540 

www.sbemp.com 

New Jersey 
T (609) 955-3393 

New York 
T (212) 829-4399 

Item 10B

mailto:LocalGovPolicy@sco.ca.gov
mailto:patterson@sbemp.com


   
  

 
 

              
               
             

 
                
                

                  
              

          
 

        
           

                  
                  

                 
 

               
             
                

              
         

 
            

           
               

               
                

                
        

 
          

 
            

               
              

     
 

        
        

            
 

            
 

January 24, 2025 
Page 2 

(e) For purposes of this chapter, “facility” means any plant, building, structure, ground facility,
utility system, subject to the limitation found in paragraph (3) of subdivision (c), real property,
streets and highways, or other public work improvement. (Public Contracts Code Section 22002)

Each of the four different parks must be analyzed separately under the Public Contracts Code since 
each park is a separate facility and a separate public project. Analyzing the four parks separately 
is not a form of bid splitting under Public Contracts Code Section 22033, as they are separate and 
distinct locations. The CUCCAC Board Members publicly stated that the January 10th meeting 
that work at separate addresses are deemed separate projects. 

Total�Expenditures�by�Park�
Star�Carlton�Sunny�Hills� DeForge� Mountain�View�

Contracted�Amount� $�21,744.64� $�73,554.36� $�67,462.12� $�26,642.19�
Force�Account� $�5,207.79� $�10,145.68� $�5,897.52� $�2,541.47�
Gametime�Equipment� $�41,092.20� $�121,153.86� $�184,355.23� $70,934.72�

The amount of force account work at each location individually and cumulatively did not exceed 
the maximum threshold of $75,000 (Public Contracts Code Section 22032). The contracted amount 
on a per park basis also did not exceed the $75,000 threshold (Public Contracts Code Section 
22032). Based on this information the CIFAC complaint is totally without merit and CUCCAC 
must dismiss this matter against the City of Beaumont. 

The competitive processes used by the City complied with the playground equipment 
manufacturer’s warranty requirement that allows only certified installation contractors to install 
the equipment. Failure to use a certified installer would void the warranty on the playground 
equipment which would have been contrary to the public interest. The City required the payment 
of prevailing wages under California Labor Code Section 1770 et. seq. It used a rigorous 
competitive process involved several layers that was designed to secure the best price for the City 
while carefully avoiding impropriety, favoritism or corruption. 

THE EQUIPMENT COSTS ARE NOT PART OF THE PUBLIC PROJECT 

The City separately purchased the playground equipment, and this purchase of playground 
equipment was not a “Public Project’ as conceded by the complaining party, CIFAC. The Uniform 
Construction Cost Act, Public Contracts Code Section 22002 does not include equipment in the 
definition of a public project. 

(c) “Public project” means any of the following:
(1) Construction, reconstruction, erection, alteration, renovation, improvement, demolition,
installation, and repair work involving any publicly owned, leased, or operated facility.

(2) Painting or repainting of any publicly owned, leased, or operated facility.
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(3) In the case of a publicly owned electric utility system, “public project” shall include only the
construction, erection, improvement, or repair of dams, reservoirs, powerplants, and electrical
transmission lines of 230,000 volts and higher.

While the CUCCAC FAQS provide that the cost of owner acquired equipment is to be included in 
the overall cost of the public project, this FAQ is contrary to the Public Contracts Code, applicable 
case law and a violation of the Administrative Procedures Act. 

Under the Administrative Procedures Act ("APA" Government Code Section 11340 et. seq.) 
regulations to be enforceable must be adopted through formal rulemaking procedures that further 
the values of transparency, due process, public participation, and informed decision-making. "One 
purpose of the APA is to ensure that those person or entities whom a regulation will affect have a 
voice in its creation... as well as notice of the law's requirements so that they can con form their 
conduct accordingly...." Tidewater Marine, 14 Cal. 4th at 568-69 (citations omitted) (emphasis 
added). In enacting the APA, "[t]he Legislature wisely perceived that the party subject to 
regulation is often in the best position, and has the greatest incentive, to inform the agency about 
possible unintended consequences of a proposed regulation. Moreover, public participation in the 
regulatory process directs the attention of agency policymakers to the public they serve, thus 
providing some security against bureaucratic tyranny." Id. 569. 

Accordingly, the APA requires an agency acting in its rulemaking capacity to 
· give the public notice of its proposed regulatory action,
· issue a complete text of the proposed regulation with a statement of the reasons for it,
· give interested parties an opportunity to comment on the proposed regulation,
· respond in writing to public comments, and
· forward a file of all materials on which the agency relied in the regulatory process to the
Office of Administrative Law, which reviews the regulation for consistency with the law, clarity,
and necessity'. Id.; Morning Star, 38 Cal. 4th at 333.

For these same reasons, the APA also forbids the use of "underground" regulations, rules that only 
the administrative agency knows about. In fact, Government Code Section 11340.5(a) specifically 
provides as follows: 

"No state agency shall issue, utilize, enforce, or attempt to enforce any guideline, criterion, 
bulletin, manual, instruction, order, standard of general application, or other rule, which is a 
regulation as defined in Section 11340.600, unless the guideline . . . or other rule has been adopted 
as a regulation and filed with the Secretary of State pursuant to this Chapter." 

CUCCAC has no authority to adopt legislation or to interpret legislation. CUCCAC may not 
aggregate the playground equipment with the force account amounts or the negotiated contract 
amounts as it would be a violation of the APA and due process. 



   
  

 
 

 
          

   
 

                  
                

              
                 

       
 

            
  

 
               

            
              

              
                 

                 
              

                
           

 
             

            
              

           
             
          

   
 

        
 

                  
              

             
                 

              
              

              
        

 
               

           
               

January 24, 2025 
Page 4 

EACH OF THE FOUR PUBLIC PARK PROJECTS MET THE NEGOTIATED 
CONTRACT REQUIREMENTS 

As can be seen from the schedule above, the amount of construction cost on each park was less 
than the $75,000 threshold. Under the California Public Contracts Code projects in the amount of 
$75,000 or less are subject to negotiated contract. Public Contracts Code Section 22032. The 
process used by the City was competitive and designed to provide the best service at the lowest 
price while avoiding favoritism and corruption. 

THE CITY USED A COMPETITIVE PROCESS TO BID THE INSTALLATION OF THE 
PLAYGROUND EQUIPMENT 

The GameTime playground equipment must be installed by a certified installer in order for the 
valuable playground equipment warranty to apply (See Attachment “2” and Attachment “3” 
UltraSite Warranty). The City obtained four bids for the 4 parks from GameTime certified 
installers (See Attachment “4”). Of the four bids, two were responsive. Jaynes Bros bid 
$189,403.30 and the other responsive bid was from ORTCO, Inc. in the amount of $218,100. This 
process was competitive and so the price and terms were favorable to the city and eliminated the 
likelihood of favoritism or corruption. Use of the trade journal publication method would have 
been impractical, a waste of time, resources and money and would not have yielded any advantage 
to the City as only the certified bidders could have bid. 

The playground equipment itself was purchased under a competitive contract identified by group 
purchasing agency Omni Partners which provides pricing based on other state agencies 
competitively bid contracts. “Using our lead public agency contracting model, we ensure all our 
cooperative contracts are compliant with public purchasing regulations and are competitively 
solicited for better efficiency and benefits to your procurement strategy. And, our industry-leading 
suppliers offer top-notch pricing, giving you confidence in your purchases.” 
(https://www.omniapartners.com/). 

THE PROCESS IS SUPPORTED BY THE GRAYDON CASE 

Even if it is assumed that formal or informal bidding was required (and it was not required) the 
process used to enter into the playground installation contract complied with the exception to 
formal bidding enunciated in Graydon v. Pasadena Redevelopment Agency, (1980) 104 Cal. App. 
3d 631. The scope of the exception to competitive bidding in this case is primarily based on 
impracticality or lack of advantage in soliciting competitive bids for certain types of contracts. 
Specifically, the exception applies when the nature of the contract is such that competitive 
proposals would be unavailing, would not produce an advantage, or when the advertisement for 
competitive bids would be undesirable, impractical, or impossible. 

The rationale behind this exception is to ensure that the purposes of competitive bidding—such as 
guarding against favoritism, improvidence, extravagance, fraud, and corruption, and obtaining the 
best economic result for the public—are still met even when competitive bidding is not feasible. 

https://www.omniapartners.com
https://189,403.30
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This exception is construed fairly and reasonably with sole reference to the public interest and in 
light of the purposes to be accomplished. 

CONCLUSION 

The City cannot be found in violation of the California Public Contracts Code, including the 
Uniform Construction Cost Accounting Act, as none of the four park projects exceeded the 
$75,000 in negotiated contract amount or force account work. The City utilized two separate 
competitive processes to purchase and install the playground equipment that were intended to 
eliminate fraud and corruption and obtain the best result for the public. No advantage would have 
been gained by pursuing the intermediate or formal public bidding processes and they did not apply 
in any event. 

Very truly yours, 
SBEMP LLP 

Robert L. Patterson 

Robert L. Patterson 


	Insert from: "2.pdf"
	P.O. Box 680121
	Insert from: "cert jaynes.pdf"
	GT Certificate Proof Final
	Jaynes Brothers Construction Agmt
	Insert from: "2.pdf"
	P.O. Box 680121



	Insert from: "3.pdf"
	RECITALS
	3. TERM.  The initial term of this Contract will be for five (5) years from the Effective Date with an option to renew for two (2) additional two-year terms. This Contract may be extended only by a written amendment to the contract signed by both part...
	4. AGREEMENT TO PROVIDE PRODUCTS AND SERVICES.

	3
	4
	4.1 The Company shall provide the Products and Services in accordance with the terms and conditions set forth in this Contract and the attached Exhibits when ordered from time to time by the City. Except as set forth Exhibit A, the prices set forth in...
	4.2 Placement of Orders: All orders will be placed by personnel designated by the City on an as needed basis for the quantity required at the time during the term of the Contract.
	5. OPTIONAL PRODUCTS AND SERVICES:  The City may in its discretion purchase from the Company optional Products and Services beyond what is called for in the Specifications, provided that such purchase does not create unfairness so as to defeat the pur...
	6. Documentation:  the Company will provide for all products purchased under this contract written or electronic documentation that is complete and accurate, and sufficient to enable City employees with ordinary skills and experience to utilize such p...
	7. COMPENSATION.  The City shall pay the company for the products and services delivered in compliance with the specifications at the prices set forth in Exhibit A. This amount constitutes the maximum fees and charges payable to the company in the agg...
	8. PRICE ADJUSTMENT.
	9. BILLING.  Each invoice sent by the Company shall include all reports, information and data required by this Contract (including the Exhibits) necessary to entitle the Company to the requested payment. The Company shall send one (1) copy only of eac...
	10. Contract Monitoring:  The City shall have the right to audit the Company’s compliance with the terms and conditions of the Contract at such times as the City deems appropriate. Unless the City elects to terminate the Contract, the Company shall de...
	11. Reporting:  The Company shall provide such written reports of purchasing and expenditures as may be requested by the City from time to time, including without limitation any reports described in the Specifications.
	12. Audit:  During the term of the Contract and for a period of three (3) years after termination or expiration of this Contract for any reason, the City shall have the right to audit, either itself or through a third party, all books and records (inc...
	13. GENERAL WARRANTIES.  Company represents and warrants that:

	12
	13
	13.1 It is a corporation duly incorporated, validly existing and in good standing under the laws of the state of Alabama, and is qualified to do business in North Carolina;
	13.2 It has all the requisite corporate power and authority to execute, deliver and perform its obligations under this Contract;
	13.3 The execution, delivery, and performance of this Contract have been duly authorized by Company;
	13.4 No approval, authorization or consent of any governmental or regulatory authority is required to be obtained or made by it in order for it to enter into and perform its obligations under this Contract;
	13.5 In connection with its obligations under this Contract, it shall comply with all applicable federal, state and local laws and regulations and shall obtain all applicable permits and licenses; and
	13.6 The Company shall not violate any agreement with any third party by entering into or performing this Contract.
	14. ADDITIONAL REPRESENTATIONS AND WARRANTIES.  Company represents warrants and covenants that:

	13
	14
	14.1 The Products and Services shall comply with all requirements set forth in this Contract, including but not limited to the attached Exhibits;
	14.2 All work performed by the Company and/or its subcontractors pursuant to this Contract shall meet industry accepted standards, and shall be performed in a professional and workmanlike manner by staff with the necessary skills, experience and knowl...
	14.3 Neither the Services, nor any Products provided by the Company under this Contract will infringe or misappropriate any patent, copyright, trademark or trade secret rights of any third party; and
	14.4 The Company and each of its subcontractors have complied and shall comply in all material respects with all applicable federal, state and local laws, regulations and guidelines relating to the performance of this Contract or to the products and s...
	15. Compliance with Laws:  All Products and Services delivered under this Contract shall be in compliance with all applicable federal, state and local laws, regulations and ordinances. In performing the Contract, the Company shall obtain and maintain ...
	16. Delivery Time:  When delivery time is requested in the RFP, (whether in the form of a specific delivery date or maximum number of days for delivery) time is of the essence. The Company’s Bid shall be deemed a binding commitment of the Company to m...
	17. Quality.  Unless this Contract specifically states otherwise for a particular item, all components used to manufacture or construct any supplies, materials or equipment or Products provided under this Contract shall be: (a) new; (b) the latest mod...
	18. Design and/or Manufacturer Requirement:  All Products and Services shall meet the Specifications set forth in Section 4 of the RFP.
	19. Inspection at Company’s Site:  The City reserves the right to inspect the equipment, plant, store or other facilities of the Company during the Contract term from time to time as the City deems necessary to confirm that such equipment, plant, stor...
	20. Preparation For Delivery:
	20.1 Condition and Packaging. All containers/packaging shall be suitable for handling, storage or shipment, without damage to the contents.  The Company shall make shipments using the minimum number of containers consistent with the requirements of sa...
	20.2 Marking. All cartons shall be clearly identified with the City purchase order number and the name of the department making the purchase. Packing lists must be affixed to each carton identifying all contents included in the carton.  If more than o...
	20.3 Shipping. The Company shall follow all shipping instructions included in the ITB, the City’s purchase order or in the Contract.
	21. Acceptance of Products/Services:  The Products delivered under this Contract shall remain the property of the Company until the City physically inspects, actually uses and accepts the Products.  In the event Products provided to the City do not co...
	22. Guarantee:  Unless otherwise specified by the City, the Company unconditionally guarantees the materials and workmanship on all Products and Services. If, within the guarantee period any defects occur due to a faulty Product or Services (including...
	23. No Liens:  All Products shall be delivered and shall remain free and clear of all liens and encumbrances.
	24. Manufacturer or Dealer Advertisement:  No manufacturer or dealer shall advertise on Products delivered to the City without prior approval by the City.
	25. Right to Cover:  If the Company fails to comply with any term or condition of the Contract or the Company’s response to the ITB, the City may take any of the following actions with or without terminating the Contract, and in addition to and withou...
	(A) Employ such means as it may deem advisable and appropriate to obtain the applicable Products and/or Services (or reasonable substitutes) from a third party; and
	(B) Recover from the Company the difference between what the City paid for such Products and/or Services on the open market and the price of such Products and/or Services under the Contract or the Company’s response to the ITB.
	26. Right to Withhold Payment:  If Company breaches any provision of the Contract the City shall have the right to withhold all payments due to the Company until such breach has been fully cured.
	27. Other Remedies:  Upon breach of the Contract, each party may seek all legal and equitable remedies to which it is entitled.  The remedies set forth herein shall be deemed cumulative and not exclusive and may be exercised successively or concurrent...
	28. TERMINATION.


	29.1 TERMINATION WITHOUT CAUSE.  The City may terminate this Contract at any time without cause by giving sixty (60) days written notice to the Company. The Company may terminate this Contract at any time without cause by giving one hundred and eighty...
	29.2 TERMINATION FOR DEFAULT BY EITHER PARTY. By giving written notice to the other party, either party may terminate this Contract upon the occurrence of one or more of the following events:
	29.2.1 The other party violates or fails to perform any covenant, provision, obligation, term or condition contained in this Contract, provided that, unless otherwise stated in this Contract, such failure or violation shall not be cause for terminatio...
	29.2.2 The other party attempts to assign, terminate or cancel this Contract contrary to the terms hereof; or
	29.2.3 The other party ceases to do business as a going concern, makes an assignment for the benefit of creditors, admits in writing its inability to pay debts as they become due, files a petition in bankruptcy or has an involuntary bankruptcy petitio...

	29.3 ADDITIONAL GROUNDS FOR DEFAULT TERMINATION BY THE CITY. By giving written notice to the Company, the City may also terminate this Contract upon the occurrence of one or more of the following events (which shall each constitute grounds for termina...
	29.3.1 The Company makes or allows to be made any material written misrepresentation or provides any materially misleading written information in connection with this Contract, Company’s Bid, or any covenant, agreement, obligation, term or condition c...
	29.3.2 The Company takes or fails to take any action which constitutes grounds for immediate termination under the terms of this Contract, including but not limited to failure to obtain or maintain the insurance policies and endorsements as required b...

	29.4 NO EFFECT ON TAXES, FEES, CHARGES, OR REPORTS. Any termination of the Contract shall not relieve the Company of the obligation to pay any fees, taxes or other charges then due to the City, nor relieve the Company of the obligation to file any dai...
	29.5 OBLIGATIONS UPON EXPIRATION OR TERMINATION.  Upon expiration or termination of this Contract, the Company shall promptly (a) return to the City all computer programs, files, documentation, data, media, related material and any other recording dev...
	29.6 NO SUSPENSION. In the event that the City disputes in good faith an allegation of default by the Company, notwithstanding anything to the contrary in this Contract, the Company agrees that it will not terminate this Contract or suspend or limit t...
	29.7 AUTHORITY TO TERMINATE. The City Manager or their designee is authorized to terminate this Contract on behalf of the City.
	29.8 TRANSITION SERVICES UPON TERMINATION.  Upon termination or expiration of this Contract, the Company shall cooperate with the City to assist with the orderly transfer of the Products, Services, functions and operations provided by the Company here...
	29.8.1 Working with the City to jointly develop a mutually agreed upon transition services plan to facilitate the termination of the Services; and
	29.8.2 Notifying all affected vendors and subcontractors of the Company of transition activities;
	29.8.3 Performing the transition service plan activities;
	29.8.4 Answering questions regarding the products and services on an as-needed basis; and
	29.8.5 Providing such other reasonable services needed to effectuate an orderly transition to a new system.
	29. No Delay Damages:  Under no circumstances shall the City be liable to the Company for any damages arising from delay, whether caused by the City or not.
	30. MULTIPLE CONTRACT AWARDS.  This Contract is not exclusive.  The City reserves the right to award multiple contracts for the Products and Services required by this Contract if the City deems multiple Contracts to be in the City’s best interest.
	31. RELATIONSHIP OF THE PARTIES.  The relationship of the parties established by this Contract is solely that of independent contractors, and nothing contained in this Contract shall be construed to (i) give any party the power to direct or control th...
	32. Indemnification:  To the fullest extent permitted by law, the Company shall indemnify, defend and hold harmless each of the “Indemnitees” (as defined below) from and against any and all “Charges” (as defined below) paid or incurred any of them as ...
	This indemnification requirement is not intended to cover, and the Company is not responsible for, any damages that result from lack of maintenance; inadequate supervision; negligence; intentional misconduct of anyone other than the Company, it’s subc...
	It is the intent of any insurance provided by Company to protect the Company and any subcontractor performing work under the Contract for
	(1) Product liability Claims arising solely from the negligent design or manufacture of the Playground Equipment when such goods and services are provided by the Company, Company’s subcontractors, or their affiliates pursuant to this Contract;
	(2) Claims arising from any act of negligence or wilful misconduct by the Company or any of its agents, employees or subcontractors relating to this Contract, including but not limited to any liability caused by an accident or other occurrence resulti...
	(3) Claims relating to worker’s compensation for any employee or subcontractor of the Company;
	This clarifies and supersedes any other section of the Contract concerning indemnification that could be interpreted otherwise.
	33. insurance.  Throughout the term of the Contract, the Company shall comply with the insurance requirements described in this Section.  In the event the Company fails to procure and maintain each type of insurance required by this Section, or in the...
	(A) Automobile Liability: Bodily injury and property damage liability covering all owned, non-owned, and hired automobiles for limits of not less than $1,000,000 bodily injury each person, each accident; and, $1,000,000 property damage, or $1,000,000 ...
	(B) Commercial General Liability: Bodily injury and property damage liability as shall protect the Company and any subcontractor performing work under the Contract from claims of bodily injury or property damage which arise from performance of the Con...
	(C) Workers’ Compensation: Meeting the statutory requirements of the State of North Carolina and Employers Liability - $100,000 per accident limit, $500,000 disease per policy limit, $100,000 disease each employee limit, providing coverage for employe...
	34. COMMERCIAL NON-DISCRIMINATION.
	35. COMPANY WILL NOT SELL OR DISCLOSE DATA. The Company will treat as confidential information all data provided by the City in connection with this agreement. City data processed by the Company shall remain the exclusive property of the City. The Com...
	36. WORK ON CITY’S PREMISES.  The Company will ensure that its employees and agents shall, whenever on the City’s premises, obey all instructions and directions issued by the City’s project manager with respect to work on the City’s premises. The Comp...
	37. Background Checks:  The Company agrees that it has conducted or will conduct background checks on all personnel who will be working at the Charlotte service facility or delivering Products or Services under the Contract.  The Company will conduct ...
	a. Criminal records search,
	b. Identification verification; and
	c. Proof of authorization to work in the United States.

	38. DRUG-FREE WORKPLACE.  The City is a drug-free workplace employer. The Company hereby certifies that it has or it will within thirty (30) days after execution of this Contract:


	29
	30
	31
	32
	33
	34
	35
	36
	37
	38
	39
	38.1 Notify employees that the unlawful manufacture, distribution, dispensation, possession, or use of controlled substance is prohibited in the workplace and specifying actions that will be taken for violations of such prohibition;
	38.2 Establish a drug-free awareness program to inform employees about (i) the dangers of drug abuse in the workplace, (ii) the Company’s policy of maintaining a drug-free workplace, (iii) any available drug counseling, rehabilitation, and employee as...
	38.3 Notify each employee that as a condition of employment, the employee will (i) abide by the terms of the prohibition outlines in (a) above, and (ii) notify the Company of any criminal drug statute conviction for a violation occurring in the workpl...
	38.4 Impose a sanction on, or requiring the satisfactory participation in a drug counseling, rehabilitation or abuse program by an employee convicted of a drug crime;
	38.5 Make a good faith effort to continue to maintain a drug-free workplace for employees; and
	38.6 Require any party to which it subcontracts any portion of the work under the contract to comply with the provisions of this Section.
	39. NOTICES.  Any notice, consent or other communication required or contemplated by this Contract shall be in writing, and shall be delivered in person, by U.S. mail, by overnight courier, by electronic mail or by telefax to the intended recipient at...

	Communications that relate to any breach, default, termination, delay in performance, prevention of performance, modification, extension, amendment, or waiver of any provision of this Contract shall be sent to:
	40. Subcontracting:  The Company shall not subcontract any of its obligations under this Contract without the City’s prior written consent. In the event the City does consent in writing to a subcontracting arrangement, Company shall be the prime contr...

	42
	43
	42.1 DEFINITIONS.  As used in this Contract, The term “Confidential Information” shall mean any information, in any medium, whether written, oral or electronic, not generally known in the relevant trade or industry, that is obtained from the City or a...
	42.2 Trade secrets.  For purposes of this Contract, trade secrets consist of information of the City or any of its suppliers, contractors or licensors: (a) that derives value from being secret; and (b) that the owner has taken reasonable steps to keep...
	42.3 Information of the City or its suppliers, contractors or licensors marked “Confidential” or “Proprietary.”
	42.4 Information relating to criminal investigations conducted by the City, and records of criminal intelligence information compiled by the City.
	42.5 Information contained in the City’s personnel files, as defined by N.C. Gen. Stat. 160A-168.  This consists of all information gathered by the City about employees, except for that information which is a matter of public record under North Caroli...
	42.6 Citizen or employee social security numbers collected by the City.
	42.7 Computer security information of the City, including all security features of electronic data processing, or information technology systems, telecommunications networks and electronic security systems.  This encompasses but is not limited to pass...
	42.8 Local tax records of the City that contains information about a taxpayer’s income or receipts.
	42.9 Any attorney / client privileged information disclosed by either party.
	42.10 Any data collected from a person applying for financial or other types of assistance, including but not limited to their income, bank accounts, savings accounts, etc.
	42.11 The name or address of individual home owners who, based on their income, have received a rehabilitation grant to repair their home.
	42.12 Building plans of City-owned buildings or structures, as well as any detailed security plans.
	42.13 Billing information of customers compiled and maintained in connection with the City providing utility services
	42.14 Other information that is exempt from disclosure under the North Carolina public records laws.
	43. RESTRICTIONS.  Company shall keep the Confidential Information in the strictest confidence, in the manner set forth below:
	44. EXCEPTIONS.  The City agrees that Company shall have no obligation with respect to any Confidential Information that the Company can establish:
	45. MISCELLANEOUS

	41
	42
	43
	44
	45.1 ENTIRE AGREEMENT.  This Contract, including all Exhibits and Attachments constitute the entire agreement between the parties with respect to the subject matter herein. There are no other representations, understandings, or agreements between the ...
	45.2 AMENDMENT.  No amendment or change to this Contract shall be valid unless in writing and signed by the party against whom enforcement is sought. Amendments that involve or increase in the amounts payable by the City may require execution by a Dep...
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