C@py March 5, 1943

Honorable Jerome D. Kavaneugh
Distriet Attorney of San Beruardinoe County
San Dernardino, Californis -

Attention R. J. Farrell, Esqs, Deputy
Dear Siri

In your letter of Februmry 19, you ask to be advised whether
I concur in your opinion to the Auditor of your county on the question
whether he is authorized to cencel a pmally asseszed against & banke
rupt ovmer of reel property for non-paynent of taxes.

Your opinion to ths Auditor expresces the view that if the
penalty wes incurred subsequent to the adjudication in bankruptey, snd
while the property was in the hands of the trustee, the penalty is due
end peyable and should not be cancellesds On the other hend, 1f the
penalty vas lmposed prior to sdjudicetion in bankruptoy, you expreos
the view tiat since the tax and penzlty are =2 lien on tlie property pursu-
ant to section 3718 of the Political Code, there is no justification
for cancelling the penaliy, citing in support of this comclusion

%mm_%- 100 Fed. (2d) 979, und State v, Risey, 84 Fed.
E0Ze

On the first proposition I think 1t 1s clear that & trustee
in bankruptey who cperates the business of s banlcrupt is llable for all
taxos, including penalties, the same oe the bankrupt would have been had
there been ne banktruptey.

SeCa M{E}‘ 28 UuS4Cads

Boteler v Ingels, 308 U.S.57.

It does pot appear frem your opinion whether the bankrupt was
engoged in & business or if so whetiier the trustee is now operating that
tusiness. Nor aoes it appear whether the penslty in question wes incurred
prior to or after adjudication in bankruptey.

You do state, however, that the penalty was incurred for
delinguency in psyment of the taxes for 1939, and that the adjudication
in bankruptcy wae cn Feb. 28, 1940, The first installment of taxes would
be delinguent if not peid by December 5, 1539, but the second ingtallmnt
would not be delinyuent wntil after Aprdl 20, 1940, which would be subse-
quent to the sdjudicetdon in bankruptcy.

If the fibst installment was delinjuemt, the pensliy wea one
imposed prior to bankruptcy and unless a tax penalty is withirawn fronm
the protection of section 57§ of the Bankruptey Act it would have to be
disallowed as & claim sgainst the bankrupt.

In the Kpox-Stockion cage and in Stete v. ilsey it was held
that the penalty iz a part of the tex, Those cmses supoort the view
that since the penalty is a of the tex and the lien covers both tax
and penalty, there would be no suthorization for cencellsation of the



The court in the Enox-Powell-Stockton cage sald, at
page 9833

"Section 41 (gquoted supra) provides & lien for the

sssesusuents end charges levied under the provisions of

the act, Hince, under the California law, a percentage

ponalty for delinguency i1s as much & pert of the tax as

the principsl emount (Carpenter v Pecples Mut. Life Ins.

Co., 1937, 10 Cal.2d 299, 74 P 24 508, 511; and see,

State of Celifornis v Hisey, 9 Cir. 1936, 84 F 2d 802,

805) the lien, which srose before the adjudicaticn, was

sufficiently broad to support the after accruing penalties

as well us the texes propers It may be conceded that

pection 57j of the Bankruptey Aot (11 U.S.C.Asee.93(3),

precludes the ‘allovance® of a claim for pensltdes, but

as pointed out earlier, adjudlcation in bankruptcy does,

not affect s valid snd existing lien, consequentily

where & lien exists to support a penaliy at the time of

adjudication, section 57j does not came into operationm,

Hiseock v Varick Bank, supre; see, elso, State of

Celiformnis v. t‘b@l‘ﬂ. 9 eir. 193?, B8 F od 56&.’*; In

Hew Tork v Jersawlt, 263 U.S. 493, .4 $.Ct.167, 68

LaEdy 205, eclted by appellant, ihere was e simple clalm

for priority weupported by & liem.®

The situation presented here, so fer es your opiniocn indicates,

is not one involving the allowence of & clalm in bankruptey., On the
contrary, 1t is a request by s trustee in benkrupicy for on estimate of
the wnount necessary to be paid Yo redeen the property from tax
delinguency. In preparing such en estimate, the Auiltor is governed
by the provisions of the Reverute and Taxation Code and has no authority
to exclude penalties,

For the rcasons sbove expressed, I concur in the conclusions
stated in your opinien of April 2, 1942, to the Auditor of your county.

Very truly yours,
RODERT W. KZWY, ATTORKEY GEHERAL
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